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Re:  In The Matter Of The Consideration, Pursuant To
A.R.S. § 40-252, To Modify Decision No. 67744 Relating
To The Self-Build Option.

Docket No. E-01345A-07-0420

To Whom It May Concern:

Enclosed for filing in the above-referenced docket are fourteen (14) copies of Prepared
Direct Testimony Of Theodore Roberts, (“Testimony™”) on behalf of Mesquite Power, L.L.C.,
Southwestern Power Group II, L.L.C. and Bowie Power Station, L.L.C.
(“Mesquite/SWPG/Bowie™).

Also enclosed are two (2) additional copies of the Testimony. I would appreciate it if
you would “filed” stamp the same and return them to me in the enclosed stamped and addressed

envelope.

Thank you for your assistance with regard to this matter.

Smcerely, W

Angela R. Tryjillo
Secretary
Lawrence V. Robertson, Jr.
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Pleuse state your name and business affiliation,
My name is Theodore I Roberis. [ oam emploved by Sempra Energy as NenioT

Regulatory Counsel. In that regard. Appendix A7 to this tesimony se1s forth a sunumars
of my education and protessional experience.

Upon whose behalf are vou testifying in this proceeding?

I am providing testimony on behalt” of Mesquue Power. 1O Southwestern Piovwer
Group 1. 1.1.C.and Bowie Power Station. L.L.C. 0" Mesquite' SWPGBowie )

What is the general nature of the direct testimony that you are providing on hehalf
of Mesquite/SWPG/Bowie in this proceeding?

Mesguite SWPG/Bowie are responding to the Commisston’s inviation to ofler comment
as o whether and how the self-build moratoriumy approved by the Commission
Dectsion No, 67744 should be moditied.

What is the background to the “invitation™ from the Commission to which you
refer?

in Decistion No. 69663 1ssucd on June 28, 2047 i APST 2005 rate vase, thae COomssion
ordered that s Heartng Division

-, wonduct @ proveeding pursuant w ARS, 3 4U-
232 o consider modifving Decision No. 67744
relating o the sel-buitd option.” | Deasion No.
6UA63 . page 157, lines 13-141

In Decision No. 67744, issued on April 7. 2003 in APS™ 2003 rate case. the Commission
had approved. with certain modification, the self-build moratoriuny that was the subject of
an August 18 2004 Settlement Agreement executed by parties to APST 2003 vate case.

Thereafter. on July 10, 2007 the above docketed provecding was established for the
aforesaid purpose. On July 230 2007 Mesquite/ SWPG/Bowwe filed a point Application
For Leave To intervene in this proceeding. By means of a September 120 2007
Procedural Order the requests of Mesquite SW PG Bowie and several other parties for
leave 1o interveneg were granted,
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On October 4. 2007, another Procedural Order was issued in this proceeding, Among
other procedural matiers. the Procedurad Order provided that parties desiring o file direct
testimany an the question of whetbier or not Decision No. 67744 and the sclt -huld
maoratorium should he moditied were 1o daso on or betore T2 pam, on Eriday. January
11,2008, My direet testimony on behall ol Mesqune SWPG Bowie is heing submitied in
response w that directive.

Do Mesquite/SWPG/Bowie believe that Deeision No. 6774 and the self-build
moratorium should be modified?

Yes. they do. I direct testimony | will discuss hoth why and how they believe the
sellsbuild mormoriam should be moditied.

Why do Mesquite/SWPG/Bowie believe that a modification is necessary”

In Decision No. 67744, the Commission rerterated its previously expressed support for
competitive wholesale clectricity markets. and it found the self- build moratorium o be
consistent with that public policy obpective, [Decision No. 67744, page 26, | mes 8-97 In
addition. the Comntission stated that

s owe will regquire APS o ohtain the Commission’s
expressed approval tor APST acquisition ol any
generating facility or interest in a generating facility
;mmuam o @ REPF or  other  compelilive
jon’ issued  before  January L 2017
1}a:c:~;mn No, 67744, page 25 lines 23-25]
Jemphasis suppliedk

and. in Frotote 35, the Commussion detined the phrase “competitive soliciation” 10
include”

. RFP issued pursuant 1o paragraph 78 of the
Settlement Agreement or wy solicitation issued by
APS using ns Secondary  Procurement Protocol
purstant 1o paragraph R0 of the  Settlernent
Agreement.” [Deaision Noo 67744, page 25, lines
27-28]

in Docket No. F-011345A-06-0464, the Commission had ovcasion o interpret amd appis
the provisions of the selt-huild moratoriuny and the apphcable portions of Decision No.
67744 for the first ime. As the Commission is aware. there were sharp disagrecments
among representatives of APS, the Commussion’s Sttt the Arizona Compentive Power
Alliance and Mesquile’SWPG Bowie as © how vanous provisions of the Sentlenwnt
Agreement and rmtcd portions of Decision No. 67744 were 1o he interpreted and applied.

Puge Zof' 8
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[ will not retterate those disagreements, However, it bec ame clear that cortam prov)

of the Settlement Agreement were subiect o maore than one imerpreiation. and that weru

events. such us the oxdt of APS™ atfiliate, Pinacle West Erergy Corporation CPWEC
fronm the competitive peneranion busiiess had superseded the faciual and fegal seting
which the Settlement was negotiated and adopied. In addition. Mesguite SWPO Binvie
helieve that the Commission's uftimate disposition f that matter in Decision Na. 69400
was. in realite. substantially imfluenced by esieoma circumstances surrounding the
proceeding. mcluding the time constraint within which the Commission had 1w render o
decision

What Mesquite’SWPG.RBowie beliecve would be constructive in this proceeding IS 6
address how the self-build moratorium and Decision No. 67744 should he modified i
light of (1) the Commisston’s experience i Docket No. E-AIT33A-6-0464. and {ii1
subsequent developments at the Commission relating W the compentive procurement i
power and power resources by Artzona’s electriv aiilites, espectaliv Deciswon No, FHI52
and the Compussion’s adoption ot the Recommended Best Practices For Utihin
Procurement,

Please describe how Mesquite/SWPG/Bowic believe that the self-build moratorium
and related portions of Decision No. 67744 shoeuld be modified.

Mesquite SWPG/Bowie belicve that (1 Decision No. 70032, as psued by the Comwission
on Decemnber 4. 2007 in Docket No. F-OUO00F-05-043 1 and (i1} the Comnmssion Staff’s
November 6. 2007 Recommended Rest Practices For Procurement. & adopted m
Decisian No. 70032, shoald povern the Commission’s re-cxamination of Articke 1%
{Competitive inmxmrmn t of Power of the Settlement Agreement and related portions of
Decision No, 67744, As the Commission noted in Decston Ne. TO032.

“Commission Decision No. 67744 directed Statl o

schedule wm‘k%hn’:ps on resource planning issues.
Additionaliv, as part o the Settfement Agroemant
of that case. it was agreed that the Commission
staft will schedute workshops on resource planning
issues W focus on developing needed infrastructure
and deseloping a flevible. umely. and  fair
competitive provurement process.  (Paragraph 79,
Settlement Agreementr.”

he aforementioned Recommended Best Practices For Procurement represcin e work
product resulting from those workshops. and they  establish spe eotfic swndands ana
requirements for the intended competitive procurement process and intrastructure. Thus.
the Recommended Best Practices For Procurement should be integrated nto the
Sertlement Agreement and Decision Noo 67744 in order w (h provide greater clarity and
unity. iy preserve the benetits of wholesaie compet tion that the Commission fuund
existed in itx prior decistons, and (iiir Gl gaps that were exposed during the

Commission s consideration of Docket No, L1 34300600464,
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More specifically. the Recommended Bea Pracuces For Procurement should clarify the
standard that APS must meet when seeking apprinval of any selt-build, as well ¢
standardiss by which the Commission woill evaluate any <eti-butld proposal put forth by
APS. Accondingiv. the Recommended Best Practices Tor Procurement should be
followed by APS in seeking long-term generation resources under Paragraph 75tby ol the
Sertlement Apreement. and should alse become the “applicable. compettive resuree
acquisition rules or orders cesulting from the worksheprulemaking proceedsng deseribed
in paragraph 797 and calied for i Paragraph 730dtof the Sertiement

In addition to utilizing the Recommended Beat Practives Tor Procurement inthe way
have described. Paragraph 73(h) should be moditied by siriking the phrase “trom the
competitive wholesabe market” so that the Paragraph would then read as follows:

“The Company s eiforts to secure adequate and reasonably-priced tong-term
resoures 1o meet these needs”

Such a change would make 1t clear that the procedures vutlined in the Recommended Best
Practices For Procurement. ncluding reliance on a RIP process and an independent
monitor. would be the primary means through which APS should seek to satisfy its long-
termt resouree needs, 1t would alse resohe the ambiguity surrounding the nature and
scope of the competitive wholesale market thi became an issee in Docket No. -
013435A-0n-0464,

Muareover. following the Recommended Best Practices For Procurement would help to
ensure that APS does rely principally on the competitive nurkets W meet 15 long-tenm
resource needs, as contemplated by the language quoted above.

Why should the Recommended Best Practices For Procurement be mandatory for
APS for the duration of the self-build moratorium, as contrasted with diseretionary
for other Arizona electric utilities subject to regulation by the Commission, such as
Tuesen Electric Power Company and the clectric cooperatives?

There are at least two (23 reasons and they are refated. First, APS agreed to the self-build
moratorium in consideration of other parties in APS™ 2003 rate case withdrawing their
opposition o APS” request for authority o acquire the 1700 megawatts of PWEC
generating assets and include them in APST rate base. In fact. in Decision Mo, 67744, the
Commisston expressly recognized that finkage when it stated

“We generalls agree that the self-build moratorium
proposed in the Agreement is usetul for addressing
the potentially anticompetitive ctfects that may be
associated  with rate-basing the PWEC assets ™
[Decision Mo, 6774 page I8 Tnes 13-13]

and further. where it stated

Pape 4 of 8
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“The seifsbuild mormionum agreed 1o by APS 1

consistent with  the Commssion’™s support for

competitive wholesade clecimaity markels,

iDecision Noo 77440 page 260 Tmes X444
Second. as the Commission itself nated in Decision No. 700320 the Recommernsted Best
Practices For Procurement represent the resulung work product of those workshops
provided for in Paragraph 79 of the Settlement Agreement. In that regard. Paragraph T4
expressiv required that “the workshops will be open to all stakeholders and the public”
[Sertlement Agreement. page PRI and. APS was an active participant in the workshops
which resulted m the Recommended Best Practices For Procurement. Thus, APS cannet
suggest that it has not had an opportumty tor cither presentation or consideration ot 1ty
VIEWS UPON COMPCTLIVe PIOCURCRIC matters,

You have not discussed as vet whether Mesquite/SWPG/Bowie believe that
Paragraph 80 of the Settlement Agreement nceds to be modified in order to
incorporate the Recommended Best Practices For Procurement.  What is their
position in that regard?

Paragraph 80 provides that

“APS  will eontinue o use By Seeondan
Procurement Protocol except as moditied by the
Commissinn_authonzes otherwise.”  [Settiement
Agreement. page 18 emphasis supphiedi

Ter the extent that the procurement requirements mnposed upon APS by the Settlement
Agreement and’or APST Sccondary  Procurement Protocal are inoany degree fens
restrictive. inconsistent with, or less ¢lear and specific than the Recommended Best
Practices For Procurement. it is the position of Mesquite SWPG Bowie that the jatter
constitule an “overlay” on the former,

Stated differently, and within the context of Paragraph 80 i s both reasonable and
appropriate 1o interpret the phrase “unless the Commussion authorizcs™ as meaning
“unless the Commission directs otherwise” Lhis tnterpretation 8 consistent with the
language of Decision No. 67744 where it states that

APS will continue to use 118 Secondary Procurement
Protocni except as modified by the Settfement
Agreement or by Conunmission decision. fDecision
No. 67744, page 26, lines |- 3 emphasts supplied]

In the view of Musquite SWEBowie, Commission Decision No, 70037 affected such 4
change 1o APS” procurement procedures. Thus. 1o the extent that any inconsistency might
exist between the provisions of APST Secondary Procurement Protocol and the
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requirements of the Recommended Best Practices For Procurement. the latter would

coninsd,

Are there any specific provisions or specific language within Decision No. 67744 that
must be modified. in order te accomplish the modification to which vou have
testified?

Based upon my discussions with Mesquite SWPGBowie's regulatany counsel i Arvizong
Fdo not belleve so

AN, §40-252 provades that

“The Commission may al amy (me. upon nelce o
the corporation atfected, amd after opportunity 10 be
heard or upon a complaint, rescind. abter or amend
any decision made by L™

The sttute on its face does not appear 1o prescribe the manmer in which & prior decision 1»
o be rescinded. altered or amended, as fong as the requirements of notice and an
opportunity 1o he heard are sausfied.  Further. based upon oty discussions  with
Mesquite/ SWPGBowie's Arizong regulatory counsel, 1t s my understanding  that
Arizona case law does not preseribe any specitic manner in which such reseission,
alteration or amendment is o be accomplished. Rather. that is left to the discretion of the
Commission in the circumstances then before . In this instance. since the Commission
made only one Finding of Fact |Finding of Fact No. 33T and no Conclusions of Law in
Decision No. 57744 which specitically refer to the self-build moratorium. it swithd appear
10 have hroad latitude in the decision w be issued in this proceeding as o how it desires
amend Decision Mo, 67744 1o that regard.

Do Mesquite/SWPG/Bowie believe that the Commission has jurisdiction and
authority to modify one or more of the provisions of Article IN (Competitive
Procurement of Power) of the Scttlement Agreement, as you have discussed and
recommended in your testimony?

Yes. based upon my discussions with WMesquite SWPGBowic's Anzona regulatory
counsel.  In that regard. he has directed my attention o the July 15 2047 Provedural
Order which was jssued in this proceeding. That Procedural Order expressly states that
all parties 1o APS™ 2003 rate case were betng sent a copy of the Procedural Order. in order
that they would have natice that the Commussion wuas opening i new docket and
instituting a new proceeding for the expressly stated purpose of considering whether o
modify Decision No. 67744 as it relates to the self-build moratorium. Further. those
parties to APST 2003 rate case were advised of the need to request intervention. it
wished to participate in this proceeding.

=
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How duoes notice of the fact that the Commission is considering modifying Decision
Ng. 67744 as it relates to the self-build meratortum authorize the Commission o
consider modification of Articke IX (Competitive Procurement of Power) of the
Settlement Agreement itself?

Based apon discussions with Mesguite SWPG Bowie's Arivona regulatory counsel. as
well as v own fanniiarity with the Saitement Agreement. it 1s my anderstanding that the
Setdement Apreement had no legal effect without approsal ot the same by the
Commission. Moreover. Article XXT (Comnission Pyvaluation of Proposed Settlement)
ot the Settfemient Agreement contemplates the possibilin that the Comnpussion might
madify various provisions m the Seitlement Agreement ncident to its review and
approval of the same: and. i fact. contain changes were made by the Commussion through
the language of Decision No. 67744 including a vers important one pertaining 1o the sefr
build moratorium.

Phus. against this backeround. it is the position of Mesquite SWPG/Bowie that the
Commission has the jurisdiction and authoriny 1o amend both Decision No. 67744 and the
pertinent provisions of the Setthement Agreement in order  incorporate  the
Recommended Best Practices For Procurenient as discussed m my testimony.

Dues that complete vour direct testimony on behalf of Mesquite/SWPG/Bowic?

Yes.

Page Tor 8
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1 APPENDIX =47

OUALIFICATIONS OF THEODORE B ROBERTS

My name 15 Theodore 1 Roberts, and [ am emploved as Seator Regudatory Counsel at
. Sempra Energy. Sempra Bnergy is @ Fortune 300 energr services company based i San Deega,
- Calitornia. that develops energy infrastructure. operates utifines. and provides refated products
& - and services o more than 29 million consumers in the Enited States, Burope. Canada Mexico.
- South America and Asia. Sempra Energy is the ultimate parent company of Mesquite Power,
1

My job responsibilities include providing lepal counsel to Sempra Global. the parent ot
Sempra’s eheetne generation. retail energy sery wes. and othier merchant businesses on regakinm
compliance. partivipating i state and federal repulators rulemaking and other proceedings, and

managing outside counsel in regulatory proceedings. meluding matters before the Arzona
% Corporation Commission. | partivipated in both the Track A and Track B proceedings, and

participaied  extensively in the negetision of the APS 2003 Rate Case Settiement. the
Commission proceedings adopting that Settlement. the Commissians” procurement workshops
conducted pursuant to the Settlement. and in Daocket Noo E-01343A-06-0464. wherein the
Commission had occasion to first interpret the provisions of the Serlervent Agreement and
Deciston No. 67744 pertaining W the self-build moratorium.

Prior to assuming my current position. | served as Regulatory Counsed to the Sempra
Encegy atilities on a variety of matters including the Heensing and pennitting of transmisston and
substation facilities. FERC-jurisdictional transmission rates and various wansmission-related
proceedings, and on electric provurement matters before the California Public Dulities
Cammission.

[ hold a Juris Docwor degree com laude tfrom California Western School of Law and a
16 Master of Business Administration degroe from National University. [ also hold 2 Bachelor of

 Music degree mugnu cum foude from Ashiand University in Ashland. Ohio. L am a member of
17 the State Bar of Calilornia, the San Dicgo County Bar Association and the Conference of
Catiforma Public Uthity Counscel.
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